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MEETING NOTICE
August 6, 2012

PHYSICIAN ASSISTANT COMMITTEE
2005 Evergreen Street — Hearing Room #1150
Sacramento, CA 95815
9:00 A.M. — 3:00 P.M.

AGENDA

ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE
1. Cali to Order by Chairman (Sachs)
2. Roll Call (Forsyth)
3. Approval of May 7, 2012 Meeting Minutes (Sachs)
4. Public Comment on Items not on the Agenda (Sachs)

5. Reports

Chairman Report (Sachs)

Executive Officer Report (Portman)

Licensing Program Activity Report (Caldwell)
Diversion Program Activity Report (Mitchell)
Enforcement Program Activity Report (Tincher)

PoooTw

6. Department of Consumer Affairs Director's Update (Reichel Everhart)
7. Regulations

a. Consideration of Regulatory Proposal Title 16 CCR §1399.545 - Personal
Presence (Sachs)

b. Consideration of Regulatory Proposal Title 16 CCR §1399.536 - Preceptors in
Physician Assistant Training Programs (Mitchell)

c. Consideration of Regulatory Proposal to Implement Assembly Bill 2699 Health
Care Events — Requirements for Exemption, as required by Business and
Professions Code Section 901(Staff/Freedman)

d. Consideration of Uniform Standards for Substance Abusing Licensees and
Disciplinary Guidelines Update (Staff/Freedman)



Agenda — Page 2

8. CLOSED SESSION: Pursuant to Section 11126(c) (3) of the Government Code,
the Committee will move into closed session to deliberate on disciplinary matters

9. CLOSED SESSION: Pursuant to Section 11126(a) (1) of the Government Code,
the Committee will move into closed session to evaluate the Executive Officer

RETURN TO OPEN SESSION

10.  Discussion and Consideration of Changes in Accreditation Requirements
Affecting Two Year Programs (Sachs)

11.  Sunset Review Update (Sachs)

a. Proposal to Change from Physician Assistant Committee to
Physician Assistant Board

b. Update on BreEZe Implementation
c. Discussion and Consideration of Promoting Workforce Development

12.  Consideration of Legislation of Interest to the Physician Assistant Committee
(Sachs) - SB 1236 (Sunset), SB 1483, SB 1501, SB 1575, AB 1548, AB 137, AB
1894, AB 1904

13. Review of and Discussion of Updating the Strategic Plan
14.  Schedule of 2012 Meeting Dates and Locations (Sachs)
15.  Agenda Items for Next Meeting (Sachs)

16.  Adjournment (Sachs)

Note: Agenda discussion and report items are subject to action being taken on them
during the meeting by the Committee at its discretion. All times when stated are
approximate and subject to change without prior notice at the discretion of the
Committee. Agenda items may be taken out of order and total time allocated for public
comment on particular issues may be limited. While the Committee intends to webcast
this meeting, it may not be possible to webcast the entire open meeting due to
limitations on resources.

Notice: The meeting is accessible to the physically disabled. A person who needs a
disability-related accommodation or modification in order to participate in the meeting
may make a request by contacting Lynn Forsyth at (916) 561-8785 or email
Lynn.Forsyth@mbc.ca.gov or send a written request to the Physician Assistant
Committee, 2005 Evergreen Street, Suite 1100, Sacramento, California 95815.
Providing your request at least five (5) business days before the meeting will help to
ensure availability of the request.
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Meeting Minutes

MAY 7, 2012

PHYSICIAN ASSISTANT COMMITTEE
2005 Evergreen Street — Hearing Room #1150
Sacramento, CA 95815
9:00 AM. - 3:00 P.M.

1. Call to Order by Chairman

Chairman Sachs called the meeting to order at 9:05 a.m.

2. Roll Call

Staff called the roll. A quorum was present.

Committee Members Present:

Committee Members Absent:

Staff Present:

Robert Sachs, PA-C
Cristina Gomez-Vidal Diaz
Steve Klompus, PA
Shaquawn D. Schasa
Steven Stumpf, Ed.D.

Reginald Low, M.D.

Elberta Portman, Executive Officer
Laura Freedman, Senior Staff Counsel, Dept.

of Consumer Affairs (DCA)
Glenn Mitchell, Regulation/Lead Licensing
Analyst

Dianne Tincher, Enforcement Analyst
Lynn Forsyth, Staff Services Analyst

3. Approval of February 6, 2012 Meeting Minutes

The February 6, 2012 minutes were approved as drafted.
(m/Diaz, s/Klompus, motion passes)

4, Public Comment on Items not on the Agenda

There was no public comment at this time.



Reports

a. Chair's Report

Chairman Sachs briefly introduced the members of the Committee.
Chairman Sachs indicated that a quorum was present.

Chairman Sachs reported that the Committee received a letter of resignation
from Dr. Low on April 23, 2012. Dr. Low indicated that due to other
commitments that he would be unable to continue as a member of the
Committee. Chairman Sachs indicated the Committee will miss Dr. Low'’s
participation and valuable input and will regrettably accept his resignation.

Chairman Sachs reported that he attended the Committee’s Sunset hearing
along with Executive Officer Elberta Portman and that a full report will be
discussed under agenda item number ten, the Sunset Review update.

Chairman Sachs also reported that he attended the Medical Board of
California meeting on May 3, 2012 to discuss the proposed personal
presence regulatory change. This item will be discussed in detail under
agenda item 7a.

Chairman Sachs presented Kurt Heppler, legal counsel, with a plaque of
appreciation for the all the years of dedicated service to the Committee. Mr.
Heppler previously served as the Committee’s legal counsel and most
recently served temporarily while the Committee’s legal counsel was out on

a leave of absence.

b. Executive Officer's Report

Ms. Portman reported that there is no backlog in processing or issuing PA
licenses. Ms. Portman added that licensing technician, Julie Caldwell, has
quickly learned the licensing program.

Ms. Portman reported that the Committee has 38.49% of this year’s budget
remaining as of March 31, 2012. Ms. Portman indicated that this fiscal year
we did not have as many interim suspension cases and that some of the
older cases that required more hours of investigation have been resolved,
thus, reducing the amount of funds needed for investigative and attorney
general purposes.

Ms. Portman reported that staff has been participating in meetings for
BreEZE testing, configuration and implementation working groups. Ms.
Portman reported that weekly meetings will be held until the implementation
of BreEZe is completed in September 2012.

c. Licensing Program Activity Report

Between January 1, 2012 and April 1, 2012, 173 licenses were issued. As of
April 1, 2012, 8,520 licenses are renewed and current. Currently there are a
total of 157 approved California training programs



d. Diversion Program Activity Report

As of April 1, 2012, the Diversion Program had 26 total participants; 6 self-
referred participants and 20 Committee referrals, for a total of 102
participants since program implementation in 1990.

e. Enforcement Program Activity Report

Between July 1, 2011 and March 31, 2012, 176 complaints were received; 71
complaints are pending; 25 investigations are pending; 45 probationers, and
24 cases awaiting administrative adjudication at the Office of the Attorney
General.

Department of Consumer Affairs Director’s Update

The Department of Consumer Affairs did not provide an update at this time.

Requlations

. Consideration of Requlatory Proposal Title 16 CCR §1399.545 - Personal
Presence

Chairman Sachs reported that this proposed regulatory change has been in the
process over the past year that included formation of a sub-committee to address
this issue and included Kurt Heppler, Senior Staff Counsel. Chairman Sachs
indicated that draft regulation language was developed by members of the
subcommittee. Chairman Sachs reported that the Committee adopted the draft
regulatory language changes at the last meeting and this was sent to the Medical
Board of California (MBC) board members because they have legal authority
over physician assistant scope of practice regulations. Chairman Sachs reported
that following a presentation to the MBC board members, the board members
discussed the proposal and determined that the proposed language was too
broad and chose not to set it for hearing. They requested that the Committee
review and revise the proposed language to address the MBC’s concerns and
resubmit the proposal at a future MBC meeting.

Based on the outcome of this proposal, a suggestion was made to give a
presentation to the MBC board members regarding the scope of practice of PAs,
the delegation of service agreement and the PA education and training.

Tracy Del Nero, licensed physician assistant and educator, recommended and
requested that the Committee reconsider continuing this subject.

Chairman Sachs requested that Ms. Freedman, Staff Counsel, review the prior
legal opinion regarding this topic and report back to the Committee at the next
meeting so that the Committee may determine how to proceed.



b. Consideration of Requlatory Proposal Title 16 CCR §1399.536 - Preceptors in
Physician Assistant Training Programs

Mr. Mitchell reported that a regulatory hearing was conducted on February 6,
2012 regarding proposed amendments to Section 199.536 in title 16 of the
California Code of Regulations. At that meeting a motion was made to make
corrections to the original language and then send out for a fifteen day comment.
No negative response has been received regarding the proposed changes.

The Committee reviewed the proposed language and a motion was made to
adopt additional language jointly proposed by the California Medical Association
and the California Academy of Physician Assistants which stated “(a) to read as
follows: Preceptorship shall mean the supervised clinical practice of a physician
assistant student’s training. A preceptorship shall include licensed physicians as
preceptors. Other licenses health care providers approved by a program may
serve as preceptors to supplement physician supervised clinical practice
experiences. Preceptors participating in the preceptorship of an approved
program”.

Also, under Section (A) change the word “means” to “include but not limited to” in

the first sentence.
(m/Stumpf, s/Klompus, motion passes)

A motion was made to direct staff to prepare another fifteen day notice and
assuming no adverse comments are received, the Executive Officer is delegated
authority to adopt the final rulemaking and to make any non-subsequent changes
that would be required by OAL.

(m/Klompus, s/Schasa, motion passes)

c. Consideration of Regulatory Proposal to Implement Assembly Bill 2699 Health
Care Events — Requirements for Exemption, as required by Business and
Professions Code Section 901

Laura Freedman, Staff Counsel informed the Committee members that Business
and Professions Code Section 901, requires that each health care agency within
the Department of Consumer Affairs adopt the provisions of this law.

One aspect of the proposed language was charging an application processing
fee. Staff was requested to seek direction from the budget office regarding the
fee. The Committee also directed staff to amend the proposed language on
page number 5 change the three to six in sub-section D.

Following a discussion related to the proposed language the following motion
was made:

Change language on page 4, 1C to say “The applicant has not passed the
examination administered by the National Commission of Certification of
Physician Assistants” and change the language on page 5 item 2D to read “The
applicant has participated in six or more sponsored events during the 12 month
period immediately preceding the current application.” Also, request staff to work
with the budget office to determine how much it would cost to process the




10.

applications and insert the cost on page 3 item 1. Also, to bring back the draft
language to the Committee at the next meeting for further discussion.
(m/Diaz, s/Schasa, vote 4-1-0, one opposed, motion passes).

. Consideration of Uniform Standards for Substance Abusing Licensees and

Disciplinary Guidelines Update

Ms. Portman reported that the Committee has been directed to incorporate SB
1441 Uniform Standards Regarding Substance Abusing Healing Arts Licensees
into the Model Disciplinary Guidelines and incorporate them into the Diversion
Program requirements. Ms. Portman also stated that Glenn Mitchell is working
with Kurt Heppler to incorporate the changes into the contract with Maximus, the
diversion program contractor.

Ms. Portman also reported that staff is working on revising the Committee’s
disciplinary guidelines and implementing the SB 1441 standards. An interested
parties work shop will be held on May 15, 2012 to discuss incorporating the
standards of the Committee’s Model Disciplinary Guidelines.

CLOSED SESSION: Pursuant to Section 11126(c) (3) of the Government Code,
the Committee will move into closed session to deliberate on disciplinary matters

"RETURN TO OPEN SESSION

Presentation on Utilization of Telemedicine Subsequent to AB 415
Presented by Steve Barrow, Executive Director, California State Rural Health

Association

Mr. Steve Barrow, Executive Director of the California State Rural Health
Association, provided the members with an overview of utilization of telemedicine
subsequent to AB 415. Mr. Barrow stated that more than 85% of California is
rural as 44 of the 58 counties are rural. This means that approximately 5.3
million of the state’s population lives in rural areas. Mr. Barrow also stated that
their mission is linking rural individuals and organizations together to facilitate
information exchange, collaboration and advocacy to promote healthy rural
communities.

Mr. Barrow explained that AB 415 and Telehealth helps increase access to care
and quality of care to consumers in rural California. Telemedicine also increases
access to care, cost efficiency in providing care, and saves lives by earlier and
timely detection of critical illnesses. Mr. Barrow added that telemedicine also
creates jobs.

Sunset Review Update

a. Proposal to Change from Physician Assistant Committee to
Physician Assistant Board

Chairman Sachs reported that he and the Executive Officer Elberta Portman
testified before the legislative Sunset Committee on March 17, 2012. Some
of the recommendations from the Sunset Commiittee are to change the

Committee’s name to Physician Assistant Board; replace the MBC physician
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member with a physician assistant; and include physician assistants in the
B&P 800 series reporting requirements.

Chairman Sachs indicated that they also requested that the Committee’s bill
include a retired license status and an exempt license status for active duty
military personnel who are deployed.

Chairman Sachs reported that Elberta Portman attended an additional
hearing and respectfully requested that the Committee keep the physician
member. During this hearing, California Medical Association (CMA) stated
that they oppose the removal of the MBC physician member from the
Committee.

A motion was made to support the Physician Assistant Committee provisions
of the Sunset Bill, SB 1236 and also to support if amended to include an M.D.

merriber.
(m/Klompus, s/Diaz, motion passes)

Upon the passing of the motion, staff was instructed to prepare the letter of
support for the Chairman’s signature.

A motion was made to respectfully request the provision for the Physician
Assistant Committee move to another bill if the issues with the Board of
Podiatric Medicine continue to be controversial.

(m/Klompus, s/Stumpf, motion passes)

Staff was instructed to monitor the progress of the bill.

b. Update on Implementation of BreEZe

Ms. Portman provided a brief report on the BreEZe implementation.
Currently, staff is attending weekly meetings to verify and validate data to be
migrated to BreEZe from CAS and ATS.

c. Discussion and Consideration of Promoting Workforce Development

Ms. Portman indicated that the Sunset Committee recommended that the
Committee look at workforce development. Ms. Portman indicated that Glenn
Mitchell and Julie Caldwell of our staff would be working the DCA to create a
“brochure” to address this issue. [t was also recommended in the report that
Committee staff meet with the Board of Registered Nursing regarding work
force development and their efforts with regard to this topic. Ms. Portman
indicated that staff has met with the Board of Registered Nursing regarding
the work force development surveys.

Discussion and Consideration of Development of a California Laws and

Requlations Examination

Chairman Sachs provided the members with a brief overview regarding the
California Laws and Regulations. Chairman Sachs indicated that originally a
copy of the Laws and Regulations was mailed to all new PA licensees, however,
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13.

with the information available on the website along with a cost savings this
practice was discontinued many years ago.

During the discussion it was suggested that staff might talk to the NCCPA to
determine if the California standards are different from the national standard of
PA practice. One area of justification for the exam could be California PAs scope
of practice and supervisory issues.

Ms. Portman explained that the initial development process cost would be
approximately $35,000 and did not include actual testing costs or ongoing
maintenance costs of an exam. The Committee will review this issue on a
periodic basis.

Consideration of Legislation of Interest to the Physician Assistant

Committee
SB 1236, SB 1501, AB 1548, AB 137, AB 1894, AB 1904

The Commitiee members briefly discussed current legisiation of interest. No
action was taken at this time related to any of the bills.

Discussion of Title 16, CCR §1399.523 and §1399.523.5 regarding Sexual
Misconduct and Disciplinary Actions

Ms. Portman stated that at the last meeting it was requested that the Committee
review the regulations which enhance the enforcement process that became
effective November 5, 2011.

Ms. Portman explained that these regulatory changes include delegation of
functions, such as the Executive Officer is now able to accept default decisions
and to approve settlements for surrender or an Interim Suspension Order (ISO).
It also allows the Committee to order a physical or mental examination of
applicants when appropriate. It also includes under unprofessional conduct,
sexual abuse or misconduct, failing to cooperate and participate in an
investigation, failure to report a felony, arrest, conviction, any disciplinary action
by another licensing entity, failure to comply with a court order or subpoena
regarding release of records to the Committee.

Ms. Portman also indicated that under California Code of Regulations (CCR)
Section 1399.523, in reaching a decision on a case, any proposed decision that
contains any finding of fact that a licensee engaged in any act of sexual contact,
with a patient, in finding that the licensee committed a sex offense or has been
convicted of a sex offense, shall contain an order revoking the license.

Lastly, Ms. Portman reported that under CCR section 1399523.5 if an individual
is required to register as a sex offender, pursuant to Section 290 of the Penal
code, the Committee shall deny an application, revoke the license or deny the
petition to reinstate.

Ms. Portman also stated that these will also be incorporated in the Committee’s
Disciplinary Guidelines.



14.

15.

16.

Schedule of 2012 Meeting Dates and Locations

A brief discussion was conducted regarding the remaining meeting dates for the
year. It was decided that the August 6, 2012" meeting will remain on the
Monday and possible change the October Monday meeting date to a different
day/date at the next meeting.

Agenda Items for Next Meeting

®ao o

«Q ™

h.

Update on the Sunset Report

Current Legislation of interest to the Committee

Personal Presence Regulation change -Possible Creation of Sub-committee
Update on Budget Report — Repayment of loan made to the General Fund
Update on Proposal to Amend Section 1399.536 of Title 16 of California Code
of Regulations Relating to the Requirements for Preceptors in Physician
Assistant Training Programs

Department of Consumer Affairs update

. On-going conversation on Scope of Practice issues with the Medical Board fo

California
CAPA conference update

Adjournment

The meeting adjourned at 2:00 P.M.






i
GTAYE OF CaLirprNiA l ETATE AND CUMNSUMEF SERWVICED AGENDY  »  GIVERNCGE ECIVIUND . BEIRIDWH

Executive Office
1625 N. Market Boulevard, Suite S$-308, Sacramento, CA 95834

P (916) 574-8200 F (916) 574-8613 | www.dca.ca.qov

MEMORANDLM
DATE July 9, 2012
TO

Executive Officers and Bureau Chiefs

FROM Reichel Everhart, Deputy Director for Board Relations

SUBJECT Board and Bureau Travel and Meeting Locations

Background: In light of the Governor’'s Executive Order B-06-11 regarding travel, a meeting
was called on Tuesday, May 29, 2012 to discuss travel restrictions and board meeting travel.
Below is a summary on the matters discussed.

TRAVEL

Discretionary Travel
Governor’s Executive Order B-06-11 prohibits discretionary travel and established criteria for

all travel considered “mission critical.”

Mission Critical was described as travel directly related to:
¢ Enforcement responsibilities.
e Auditing.
¢ Afunction required by statute, contract or executive directive.
¢ Job-required training necessary to maintain licensure or similar standards required for
holding a position.

Mission Critical does not mean travel to attend the following:

o Conferences (even those that historically have been attended).

o Networking opportunities.
Professional development courses.
¢ Continuing education classes and serrinars.
Non-essential meetings that can be conducted by phone or video conference.
Events for the sole purpose of making a presentation unless approved by the
Department Director.

Appearance

In addition to the criteria established for travel requests, Agency Secretary Anna Caballero and
DCA Director Denise Brown have requested that the executive officers and bureau chiefs
consider locations that are cost-effective and minimize travel requirements on board members.
When choosing locations, executive officers and bureau chiefs are to take into account the
perception the public might receive from these sites.



Executive officers and bureau chiefs are highly encouraged to look into the following resources
when coordinating meeting facilities:
¢ State buildings and public locations that may be used for free or at a low cost.
¢ Consider conducting meetings via teleconference when appropriate.
¢ Avoid locations that are considered resorts, spas, or “destination locations” (example
instead of San Francisco consider Burlingame).
¢ Combining Board meetings with other meetings (i.e. Board Meeting and Strategic
Planning Session).



0280 - Physician Assistant Committee
Analysis of Fund Condition

(Dollars in Thousands)

FY 2012-13 GOV BUD (as of FM 12)

BEGINNING BALANCE
Prior Year Adjustment
Adjusted Beginning Balance

REVENUES AND TRANSFERS

Revenues:
125600
125700
125800
125900
141200
142500
150300
160400
161000
161400
164300

Totals,

Other regulatory fees
Other regulat ory licenses and permits
Renewal fees
Delinquent fees
Sales of documents
Miscellaneous services to the public
Income from surplus money investments
Sale of fixed assets
Escheat of unclaimed checks and warrants
Miscellaneous revenues
Penalty Assessments

Revenues

Transfers from other Funds

Proposed GF Loan Repay

Transfers to other Funds

EXPENDITURES

GF Loan per item 1110-011-0280, Budget Act of 2011

Totals, Revenues and Transfers

Totals, Resources

Disbursements:
0840 State Controllers
8880 FISCAL (State Operations)
1110 Program Expenditures (State Operations)

Total Disbursements

FUND BALANCE
Reserve for economic uncertainties

Months in Reserve

NOTES:

Updated 7-18-12

Governor's
Budget
Actual CcYy BY BY +1 BY + 2
2011-12 201213 2013-14 2014-15 2015-16

$ 2174 % 911 $ 926 % 940 $ 929
3 - $ - $ - $ - $ -
$ 2174 % 911  § 926 § 940 § 929
$ 10 $ 9 § 9 % 9 & 9
$ 155 ¢ 160 § 160 & 160 § 160
$ 1,194 ¢ 1263 $ 1,263 $ 1,263 $ 1,263
$ 3 % 3 8 3 8 3 8 3
$ - $ - $ - $ - $ -
$ - $ - $ - $ - $ -
$ 4 8 4 3 % 4 3 2
5 - 5 - $ - $ - $ -
$ 1 $ 1 8 1 $ 1 8 1
5 - $ - $ - $ - $ -
$ - $ - $ - $ - $ -
$ 1367 $ 1440  § 1439 % 1440 § 1,438
$ - $ - $ - $ -
$ -1500 $§ - $ - $ -
$ -133 ¢ 1440 % 1439 § 1,440 $ 1,438

2,041 $ 2351 $ 2,365 § 2,380 $ 2,367
$ 1 $ 1 $ 1 8 - $ -
$ 4 8 1 8 1 8 -
$ 1125 § 1423 % 1423 % 1,451  § 1,480
$ 1130 § 1425  $ 1425 § 1451 § 1,480
$ 911 $ 926 $ 940 § 929 § 887

7.7 7.8 7.8 7.5 7.0

A. ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED FOR 2012-13 AND ON-GOING.
B. ASSUMES INTEREST RATE AT 1%

C ASSUMES APPROPRIATION GROWTH OF 2% PER YEAR AFTER BUDGET YEAR.
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AGENDA ITEM 5c
6 August 2012

PHYSICIAN ASSISTANT COMMITTEE

LICENSING PROGRAM ACTIVITY REPORT

INITIAL LICENSES ISSUED

Sacramento

1 April 2012 - 1 April 2011 -
1 July 2012 1 July 2011
Initial Licenses 139 153

SUMMARY OF RENEWED/CURRENT LICENSES

As of As of
1 July 2012 1 July 2011
Physician Assistant 8,646 8,177







PHYSICIAN ASSISTANT COMMITTEE

DIVERSION PROGRAM

ACTIVITY REPORT

Agenda ltem 5D
7 May 2012

California licensed physician assistants participating in the Physician Assistant

Committee drug and alcohol diversion program:

I
As of As of As of
1 July 2012 1 July 2011 1July 2010
Voluntary referrals 06 06 06
—

Committee referrals 16 20 17
Total number of 22 26 23
participants J

HISTORICAL STATISTICS

(Since program inception: 1990)

Total intakes into program as of 1 July 2012................... 102

Closed Cases as of 1 July 2012

e Participantexpired..........coooi i 1
e Successful completion................... 24
¢ Dismissed for failure to receive benefit.................... 4
o Dismissed for non-compliance............................. 23
e Voluntary withdrawal............................. 18
e Noteligible.............. 7
Totalclosed Cases. ... 77

OTHER DCA BOARD DIVERSION PROGRAM PARTICIPANTS

__(As of 30 June 2012)
Dental Board of California.........................oco 37
Osteopathic Medical Board of California........................ 10
Board of Pharmacy...............ooooiiii 72
Physical Therapy Board of California........................... 15
Board of Registered Nursing...........................oo .. 472
Veterinary Board of California......................................3
L







AGENDA ITEM 5E
August 6, 2012

PHYSICIAN ASSISTANT COMMITTEE
ENFORCEMENT ACTIVITY REPORT

July 1, 2011 through June 30, 2012

Submitted by: Dianne Tincher

Complaint Statistics

Pending From Previous FY.........coocoieien. 85
Received. ..o, 267
ClOSEA.......oviieee et 265
Pending....cccoouiriieiiee e 87
At Expert Consultant.............cccooeoiiiiiiniinnn. 0
Violation Category of Complaints Received
Substance AbUSE...........ccceeviiiiee e 5
Drug Related.........occoovivemiiveiiiineice 11
Fraud.......ooooii e 1
Non Jurisdictional...........ccccoovviiiiiiiicee 53
Incompetence/Negligence ... 98
OB e 0
Unprofessional Conduct ..........cccccevvireinnnnne. 36
Sexual Misconduct..........coooviieeiieece 10
Discipline by Another State.............c.ccooccenn 4
Unlicensed ..........ccoooivicviieciviiecee e 12
Criminak.....ceee 37
Formal Investigations

Pending from Previous FY ..o, 29
OPENEA ... s .50
CloSEd. ..ot 42
Pending......ccooevieiie e 37

Disposition of Closed Complaint

Closed with merit ........oocvvevvevee e, 125
Closed/insufficient Evidence..........ccccooceeevnnen.. 140
Criminal Complaint

Referred to District Attorney..........cccocoviniiiinne 0
Current Probationers

ACHVE e 48
Tl e, 7
Cost Recovery

Amount Ordered ..........ocoeevieeeereen, $166,081

Amount Received ..............occceeiiiiiivenin, $50,618

Disciplinary Decisions

License Denied ...............oovvviviie 0]
Nonadopted............c.ooiviiieiii e 0
Probation ... 9
Public Reprimand/Reproval ............ccccccceecnnn... 0
RevOoCation ...t 1
Voluntary Surrender..........occcoeoeieiiiieci e, 3
Probationary Licenses Issued.................c.......... 9
Petition for Reinstatement Denied ..................... 1
Petition for Reinstatement Granted.................... 1
Petition for Termination of Probation Denied .....0
Petition for Termination of Probation Granted ...1
OhET . 0
OutforVote..........cooviv e 1
Accusation/Statement of Issues

Accusation Filed..............cocccco v, 12
Accusation Withdrawn ...........ccooooviiii, 1
Statement of Issues Filed .................ocoovini 1
Statement of Issues Withdrawn ................oo.oe. 0
Petition to Revoke Probation Filed.................... 1
Petition to Compel Psychiatric Exam................. 0
interim Suspension QOrders (ISO)/PC23............. 1
Pending Cases

Attorney General.......cccooeoiiiee 21
Citation and Fines

Pending from previous FY........cocooinneininen, 3
ISSUBA «..oveviiiie e 1
CloSed ... 4
WIRAIraWN Lo 0
Sent to AG/noncompliance ..........cccccveieviennne. 0
Pending ..o 0
Initial Fines Issued .........c....oocovcveie $250
Modified AMount DUE.........ccccovvcineiireeeiieene. $0
FinesReceived ..........c.ccoevevvvviviiiie . $2750
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Agenda Iltem S5E
August 6, 2012

Physician Assistant Committee
Cases Over 8 Months Old
As of June 30, 2012

Formal Investigations
Total Number of Formal Investigations pending: 37
Number of Investigations over 8 months old: 7

Status of Cases over 8 months old:

# of cases Status

1 Scheduling/subpoena for interview/records

2 Record/interview review

1 At Expert

3 Working w';th other law enforcement agencies
Disciplinary Actions
Total Number of Disciplinary Cases pending: 21
Number of Disciplinary Cases over 8 months old: 9

Status of Cases over 8 months old:

# of cases Status
1 Remanded back to OAH
4 Waiting for hearing
1 Waiting for criminal case — PC 23 in place
1 Held for meeting
2  Waiting for effective date of decision



Physician Assistant Committee
Cost Recovery
As of June 20, 2012

Cost Recovery Amount # of Licensee
Ordered over last 5 years $435,117 50
Received over last 5 years $ 111,253 39
Outstanding balance $ 128,519 21

(Current Probationers)

Uncollectable amount* $209,176 12

*The uncollectable amount is from licenses that surrendered the license, were
revoked, and/or sent to FTB over the last 5 years. The cost recovery from would
be required to be paid in full if they apply for a reinstatement of the license.






AGENDA ITEM #7 B

PHYSICIAN ASSITANT COMMITTEE
SECOND MODIFIED TEXT

Legend

Underlined Indicates proposed amendments or
Additions to the existing regulation

Strikeout Indicates proposed deletions to the
existing regulation.

Beublo-strikeout Indicates additional deletions to the
Originally proposed language (second modified text)

Double underlin Indicates additional amendments to the
originally proposed language. (first modified text)

Dash.underling Indicates proposed additional amendments to the originally
proposed language (second modified text)

Add 1399.536 to Division 13.8 of Title 16 of the California Code of Regulations,
as follows:

§ 1399.536. Requirements for Preceptors.

---------------------------------------------------------------------------------------------------------------
................................................................................................................................
-------------------------------------------------------------------------------------------------------------------------
----------------------------------------------------------------------------------------------------------------------

approved program shall:

(1) Be a licensed health care provider physicians who is are engaged in the practice of
the profession for which he or she is validly licensed and whose medicine-whieh practice
is sufficient to adequately expose preceptees to a full range of experience. The practice
need not be restricted 1o an office setting but may take place in licensed facilities, such
as hospitals, clinics, etc.

{A) For the purposes of this section, a “licensed health care provider” in¢ludes. but.js.not
limited. 1o, seeans a physician and surgeon, a physician assistant, a registered nurse who
has been certified in advanced practices, a certified nurse midwife, a licensed clinical

social worker, a marriage and family therapist, a licensed educational psychologist, or a

licensed psychologist.

(2) Not have had the privilege to practice the profession for which he or she is licensed
medicire terminated, suspended, or otherwise restricted as a result of a final disciplinary
action (excluding judicial review of that action) by any state healing arts licensing




medieal board or any agency of the federal government, including the military, within 5
years immediately preceding his or her participation in a preceptorship.

(3) By reason of his or her professional medical education, specialty and nature of
practice be sufficiently qualified to teach and supervise preceptees within the scope of
his or her license.

{4) {5} Teach and supervise the preceptee in accordance with the provisions and
limitations of sections 1399.540 and 1399.541.

(5) £/ Obtain the necessary patient consent as required in section 1399.538.

(b) It shall be the responsibility of the approved program to assure that preceptors
comply with the foregoing requirements.

Note: Authority cited: Section 3510, Business and Professions Code. Reference:
Sections 3509 and 3513, Business and Professions Code.






AGENDA ITEM f 3 &

AUGUST 2012 Final Draft
Physician Assistant Committee
Specific Language of Proposed Changes
Sponsored Free Health Care Events

Adopt Article 9, Sponsored Free Health Care Events to Division 13.8 of Title 16
of the California Code of Regulations as follows:

Article 9
Sponsored Free Health Care Events — Requirements for Exemption

Section 1399.620 of Title 16 of the California Code of Regulations to read:

1399.620. Definitions.
For the purposes of section 901 of the code and this article:

(a) “Community-based organization” means a public or private nonprofit
organization that is representative of a community or a significant segment of a
community, and is engaged in meeting human, educational, environmental, or
public safety community needs.

(b) "Out-of-state practitioner” means a person who is not licensed in California to
engage in the practice as a physician assistant but who holds a current valid
license or certificate in good standing in another state, district, or territory of the
United States as a physician assistant.

NOTE: Authority cited: Business and Professions Code Sections 901, 3510.
Reference: Business and Professions Code Section 901.

Section 1399.621 of Title 16 of the California Code of Regulations to read:
1399.621. Sponsoring Entity Registration and Recordkeeping Requirements.

(a) Registration. A sponsoring entity that wishes to provide, or arrange for the
provision of, health care services at a sponsored event under section 901 of the
code shall register with the committee not later than 90 calendar days prior to the
date on which the sponsored event is scheduled to begin. A sponsoring entity
shall register with the committee by submitting to the cornmittee a compieted
“Registration of Sponsoring Entity under Business & Professions Code Section
901" Form 901-A (DCA/2011), which is hereby incorporated by reference.

(b) Determination of Completeness of Form. The committee may, by resolution,
delegate to the Department of Consumer Affairs the authority to receive and



process the “Registration of Sponsoring Entity under Business & Professions
Code Section 901" Form 901-A (DCA/2011) on behalf of the committee. The
committee or its delegatee shall inform the sponsoring entity in writing within 15
calendar days of receipt of the form that the form is either complete and the
sponsoring entity is registered or that the form is deficient and what specific
information or documentation is required to complete the form and be registered.
The committee or its delegatee shall reject the registration if all of the identified
deficiencies have not been corrected at least 30 days prior to the
commencement of the sponsored event.

(c) Recordkeeping Requirements. Regardless of where it is located, a sponsoring
entity shall maintain at a physical location in California a copy of all records
required by section 901 as well as a copy of the authorization for participation
issued by the committee to an out-of-state practitioner. The sponsoring entity
shall maintain these records for a period of at least five years after the date on
which a sponsored event ended. The records may be maintained in either paper
or electronic form. The sponsoring entity shall notify the committee at the time of
registration as to the form in which it will maintain the records. In addition, the
sponsoring entity shall keep a copy of all records required by section 901(g) of
the code at the physical location of the sponsored event until that event has
ended. These records shall be available for inspection and copying during the
operating hours of the sponsored event upon request of any representative of the
committee. n addition, the sponsoring entity shall provide copies of any record
required to be maintained by section 901 of the Code to any representative of the
committee within 15 calendar days of the request.

(d) Notice. A sponsoring entity shall place a notice visible to patients at every
station where patients are being seen by a physician assistant. The notice shall
be in at least 48-point type in Arial font and shall include the following statement
and information:

NOTICE
Physician Assistants providing health care services at this health fair are either
licensed and regulated by the Physician Assistant Committee or hold a current
valid license from another state and have been authorized to provide health care
services in California only at this specified event.

For questions or complaints, please contact:
Physician Assistant Committee
(916) 561-8780
www.pac.ca.gov

(e) Requirement for Prior Committee Approval of Out-of-State Practitioner. A
sponsoring entity shall not permit an out-of-state practitioner to participate in a
sponsored event uniess and until the sponsoring entity has received written
approval of such practitioner from the committee.



(f) Report. Within 15 calendar days after a sponsored event has concluded, the
sponsoring entity shall file a report with the committee summarizing the details of
the sponsored event. This report may be in a form of the sponsoring entity’s
choosing, but shall include, at a minimum, the following information:

(1) The date(s) of the sponsored event;
(2) The location(s) of the sponsored event;

(38) The type(s) and general description of all health care services provided at the
sponsored event; and

(4) A list of each out-of-state practitioner granted authorization pursuant to this
article who participated in the sponsored event, along with the license number of
that practitioner and the state in which that license is held.

NOTE: Authority cited: Business and Professions Code Sections 901, 3510.
Reference: Business and Professions Code Section 901.

Section 1399.622 of Title 16 of the California Code of Regulations to read:

Section 1399.622. Out-of-State Practitioner Authorization to Participate in
Sponsored Event

(a) Request for Authorization to Participate. An out-of-state practitioner
(“applicant”) may request authorization from the committee to participate in a
sponsored event and provide such health care services at the sponsored event
as would be permitted if the applicant were licensed by the committee to provide
those services. Authorization must be obtained for each sponsored event in
which the applicant seeks to participate. To act pursuant to any authorization, a
physician supervising the physician assistant must be licensed in California or
hold an authorization to provide health care services at the same health care
event by the licensing entity with jurisdiction over the supervising physician.

(1) An applicant shall request authorization by submitting to the committee a
completed “Request for Authorization to Practice without a California License at a
Registered Free Health Care Event” Form 901-B (PAC/2012), which is hereby
incorporated by reference, accompanied by a non-refundable, non-transferrable

. processing fee of $25.

(2) The applicant shall also furnish a completed Delegation of Services
Agreement signed and dated by the applicant and each supervising physician.

(3) The applicant also shall furnish either a full set of fingerprints or submit a Live
Scan inquiry to establish the identity of the applicant and to permit the committee



to conduct a criminal history record check. The applicant shall pay any costs for
furnishing the fingerprints and conducting the criminal history record check. This
requirement shall apply only to the first application for authorization that is
submitted by the applicant.

(b) Response to Request for Authorization to Participate. Within 20 calendar
days of receiving a completed request for authorization, the committee shall
notify the sponsoring entity or local government entity whether that request is
approved or denied.

(c) Denial of Request for Authorization to Participate.
(1) The committee shall deny a request for authorization to participate if:

(A) The submitted form is incomplete and the applicant has not responded within
7 calendar days to the committee’s request for additional information; or

(B) The applicant has not graduated from a physician assistant training program
approved or recognized by the committee;

(C) The applicant has not passed any examination administered by the National
Commission on Certification of Physician Assistants required under Section 3517
of the code; or

(D) The applicant has failed to comply with a requirement of this article or has
committed any act that would constitute grounds for denial of an application for
licensure by the committee; or

(E) The applicant does not possess a current valid active license in good
standing. The term “good standing” means the applicant:

(i) Has not been charged with an offense for any act substantially related to the
practice for which the applicant is licensed by any public agency;

(i) Has not entered into any consent agreement or been subject to an
administrative decision that contains conditions placed upon the applicant’s
professional conduct or practice, including any voluntary surrender of license;

(i) Has not been the subject of an adverse judgment resulting from the practice
for which the applicant is licensed that the commitiee determines constitutes
evidence of a pattern or negligence or incompetence.

(F) The committee has been unable to obtain a timely report of the results of the
criminal history check.

(2) The committee may deny a request for authorization to participate if:



(A) The request is received less than 20 calendars days before the date on which
the sponsored event will begin; or

(B) The applicant has been previously denied a request for authorization by the
committee to participate in a sponsored event; or

(C) The applicant has previously had an authorization to participate in a
sponsored event terminated by the committee.

(D) The applicant has participated in six or more sponsored events during the 12-
month period immediately preceding the current application.

(d) Appeal of Denial. An applicant requesting authorization to participate in a
sponsored event may appeal the denial of such request by following the
procedures set forth in subdivision (d) of section 1399.703.

(e} An out-of-state practitioner who receives authorization to practice as a
physician assistant at an event sponsored by a local government entity shall
place a notice visible to patients at every station at which that person will be
seeing patients. The notice shall be in at least 48-point type in Arial font and shall
include the following statement and information:

NOTICE
| hold a current valid license to practice as a physician assistant in a state other
than California. | have been authorized by the Physician Assistant Committee to
provide health care services in California only at this specific event.

For questions or complaints, please contact:
Physician Assistant Committee
(916) 561-8780
www.pac.ca.gov

NOTE: Authority cited: Business and Professions Code Sections144, 901, 3510.
Reference: Business and Professions Code Section 901

Section 1399.623 of Title 16 of the California Code of Regulations to read:
1399.623. Termination of Authorization and Appeal.
(@) Grounds for Termination. The committee may terminate an out-of-state

practitioner’s authorization to participate in a sponsored event for any of the
following reasons:



(1) The out-of-state practitioner has failed to comply with any applicable provision
of this article, or any applicable practice requirement or regulation of the
committee.

(2) The out-of-state practitioner has committed an act that would constitute
grounds for discipline if done by a licensee of the committee.

(8) The committee has received a credible complaint indicating that the out-of-
state practitioner is unfit to practice at the sponsored event or has otherwise
endangered consumers of the practitioner’s services.

(b) Notice of Termination. The committee shall provide both the sponsoring entity
or local government entity and the out-of-state practitioner with a written notice of
the termination, including the basis for the termination. If the written notice is
provided during a sponsored event, the committee may provide the notice to any
representative of the sponsored event on the premises of the event.

(c) Consequences of Termination. An out-of-state practitioner shall immediately
cease his or her participation in a sponsored event upon receipt of the written
notice of termination.

Termination of authority to participate in a sponsored event shall be deemed a
disciplinary measure reportable to the national practitioner data banks. In
addition, the committee shall provide a copy of the written notice of termination to
the licensing authority of each jurisdiction in which the out-of-state practitioner is
licensed.

(d) Appeal of Termination. An out-of-state practitioner may appeal the
committee’s decision to terminate an authorization in the manner provided by
section 901 (j)(2) of the code. The request for an appeal shall be considered a
request for an informal hearing under the Administrative Procedure Act.

(e) Informal Conference Option. In addition to requesting a hearing, the out-of-
state practitioner may request an informal conference with the executive officer
regarding the reasons for the termination of authorization to participate. The
executive officer shall, within 30 days from receipt of the request, hold an
informal conference with the out-of-state practitioner. At the conclusion of the
informal conference, the executive officer or his/her designee may affirm or
dismiss the termination of authorization to participate. The executive officer shall
state in writing the reasons for his or her action and mail a copy of his or her
findings and decision to the out-of-state practitioner within ten days from the date
of the informal conference. The out-of-state practitioner does not waive his or her
request for a hearing to contest a termination of authorization by requesting an
informal conference. If the termination is dismissed after the informal conference,
the request for a hearing shall be deemed to be withdrawn.



NOTE: Authority cited: Business and Professions Code Sections 901, 3510.
Reference: Business and Professions Code Section 901.
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BUSINESS AND PROFESSIONS CODE - BPC
DIVISION 1. DEPARTMENT OF CONSUMER AFFAIRS [100. - 472.5.]
( Heading of Division 1 amended by Stats. 1973, Ch. 77. )
CHAPTER 4. Consumer Affairs [300. - 337.]
( Chapter 4 added by Stats. 1970, Ch. 1394. )

ARTICLE 3.6. Uniform Standards Regarding Substance-Abusing Healing Arts Licensees

[315. - 315.4.]
( Article 3.6 added by Stats. 2008, Ch. 548, Sec. 3. )

315.
(a) For the purpose of determining uniform standards that will be used by healing arts boards in

dealing with substance-abusing licensees, there is established in the Department of Consumer
Affairs the Substance Abuse Coordination Committee. The committee shall be comprised of the
executive officers of the department’s healing arts boards established pursuant to Division 2
(commencing with Section 500), the State Board of Chiropractic Examiners, the Osteopathic
Medical Board of California, and a designee of the State Department of Alcohol and Drug
Programs. The Director of Consumer Affairs shall chair the committee and may invite individuals
or stakeholders who have particular expertise in the area of substance abuse to advise the
committee.
(b) The committee shall be subject to the Bagley-Keene Open Meeting Act (Article 9
(commencing with Section 11120) of Division 3 of Title 2 of the Government Code).
(c) By January 1, 2010, the committee shall formulate uniform and specific standards in each of
the following areas that each healing arts board shall use in dealing with substance-abusing
licensees, whether or not a board chooses to have a formal diversion program:
(1) Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not
limited to, required qualifications for the providers evaluating the licensee.
~(2) Specific requirements for the temporary removal of the licensee from practice, in order to
enable the licensee to undergo the clinical diagnostic evaluation described in paragraph (1) and
any treatment recommended by the evaluator described in paragraph (1) and approved by the
board, and specific criteria that the licensee must meet before being permitted to return to
practice on a full-time or part-time basis.
(3) Specific requirements that govern the ability of the licensing board to communicate with the
licensee’s employer about the licensee’s status and condition.
(4) Standards governing all aspects of required testing, including, but not limited to, frequency of
testing, randomness, method of notice to the licensee, number of hours between the provision
of notice and the test, standards for specimen collectors, procedures used by specimen
collectors, the permissible locations of testing, whether the coliection process must be observed
by the collector, backup testing requirements when the licensee is on vacation or otherwise
unavailable for local testing, requirements for the laboratory that analyzes the specimens, and
the required maximum timeframe from the test to the receipt of the result of the test.
(5) Standards governing all aspects of group meeting attendance requirements, including, but
not limited to, required qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting attendance or nonattendance
by licensees.
(6) Standards used in determining whether inpatient, outpatient, or other type of treatment is
necessary.
(7) Worksite monitoring requirements and standards, including, but not limited to, required
qualifications of worksite monitors, required methods of monitoring by worksite monitors, and
required reporting by worksite monitors.
(8) Procedures to be followed when a licensee tests positive for a banned substance.



(9) Procedures to be followed when a licensee is confirmed to have ingested a banned
substance.

(10) Specific consequences for major violations and minor violations. In particular, the
committee shall consider the use of a “deferred prosecution” stipulation similar to the stipulation
described in Section 1000 of the Penal Code, in which the licensee admits to self-abuse of
drugs or alcohol and surrenders his or her license. That agreement is deferred by the agency
unless or until the licensee commits a major violation, in which case it is revived and the license

is surrendered.
(11) Criteria that a licensee must meet in order to petition for return to practice on a full-time

basis.
(12) Criteria that a licensee must meet in order to petition for reinstatement of a full and

unrestricted license.

(13) If a board uses a private-sector vendor that provides diversion services, standards for
immediate reporting by the vendor to the board of any and all noncompliance with any term of
the diversion contract or probation; standards for the vendor’s approval process for providers or
contractors that provide diversion services, including, but not limited to, specimen collectors,
group meeting facilitators, and worksite monitors; standards requiring the vendor to disapprove
and discontinue the use of providers or contractors that fail to provide effective or timely
diversion services; and standards for a licensee’s termination from the program and referral to
enforcement.

(14) If a board uses a private-sector vendor that provides diversion services, the extent to which
licensee participation in that program shall be kept confidential from the pubiic.

(15) If a board uses a private-sector vendor that provides diversion services, a schedule for
external independent audits of the vendor’s performance in adhering to the standards adopted
by the committee.

(16) Measurable criteria and standards to determine whether each board’'s method of dealing
with substance-abusing licensees protects patients from harm and is effective in assisting its
licensees in recovering from substance abuse in the long term.

(Amended by Stats. 2009, Ch. 140, Sec. 1. Effective January 1, 2010.)

315.2.
(a) A board, as described in Section 315, shall order a licensee of the board to cease practice if

the licensee tests positive for any substance that is prohibited under the terms of the licensee’s
probation or diversion program.

(b) An order to cease practice under this section shall not be governed by the provisions of
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code.

(c) A cease practice order under this section shall not constitute disciplinary action.

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1
(commencing with Section 2770) of Chapter 6 of Division 2.

(Added by Stats. 2010, Ch. 517, Sec. 2. Effective January 1, 2011.)

315.4.
(a) A board, as described in Section 315, may adopt regulations authorizing the board to order a

licensee on probation orin a diversion program to cease practice for major violations and when
the board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform
and specific standards adopted and authorized under Section 315.



(b) An order to cease practice under this section shall not be governed by the provisions of
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code.

(c) A cease practice order under this section shall not constitute disciplinary action.

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1
(commencing with Section 2770) of Chapter 6 of Division 2.

(Added by Stats. 2010, Ch. 517, Sec. 3. Effective January 1, 2011.)



A TN L SR I S e T L i T L o

sred el oy ERETAS ERE SUTTE AL
me‘:g g m DIVISION OF LEGAL AFFAIRS

o B 31 1625 N. Markei Bivd., Suite S 309, Sacramento, CA 95834
6 b e s P (916) 574-8220 F (916) 574-8623

vE LR e

NMENMORANDUNM
DATE April 5, 2012
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Ch raotlion frluner
FROM DOREATHEA JOHNSON
Deputy Director, Legal Affairs

- Department of Consumer Affairs

Opinion Regarding Uniform Standards for Substance-Abusing
SUBJECT . Licensees (SB 1441)

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees ("Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, there have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they

completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel”)
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General ("Attorney General”), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opinions. A

copy of each opinion is attached for your convenience.
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Questions Presented

1. Do the healing arts boards retain the discretion to modify the content of the
specific terms or conditions of probation that make up the Uniform

Standards?

Both Legislative Counsel and the Attorney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms
or conditions of probation that make up the Uniform Standards. We concur with

that conclusion.

2. Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that, unless the Uniform Standards specifically so
provide, all of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that the Legislative intent was
to “provide for the full implementation of the Uniform Standards.” The Attorney
General agreed with Legislative Counsel. Following our review and analysis of
Business and Professions Code Section 315, we concur with both the Office of
the Attorney General and the Legislative Counsel.

3. Is the Substance Abuse Coordination Committee (SACC) the entity with
rulemaking authority over the uniform standards to be used by the healing

arts boards?

The Legislative Counsel concluded that the SACC had the authority to
promulgate regulations mandating that the boards implement the Uniform
Standards. However, the Office of the Attomey General disagreed and
concluded that the SACC was not vested with the authority to adopt regulations
implementing the uniform standards. We agree with the Office of the Attorney
General. It is our opinion that the authority to promulgate the regulations
necessary to implement the Uniform Standards, lies with the individual boards
that implement, interpret or make specific, the laws administered by those
boards. As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards.
Consequently, we agree with the Attorney General’s opinion that the SACC is not
the rule-making entity with respect to the Uniform Standards, and therefore has
no authority to adopt the Uniform Standards as regulations.

It is our recommendation that healing arts boards move forward as soon as possible to
implement the mandate of Business and Professions Code section 315, as it relales to
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency's disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropriate for inclusion in disciplinary guidelines.

Please work with your assigned legal counsel to determine how best to implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be placed in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine) what constitutes a "substance-abusing licensee.”

It is hopeful that the foregoing information addresses your concerns with respect to the
implementation of the mandatory uniform standards.

Attachments

cc: Denise Brown, DCA.Director
Awet Kidane, DCA Chief Deputy Director

DCA Legal Affairs Attorneys
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Ocrober 27, 2011

flonorable Curren D. Price Jr.
Room 2053, State Capirol

HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS - #1124437

Dear Senator Price:

You have asked two questions with regard to the adoption of uniform standards by
the Subszance Abuse Coordination Cammittee pursuant to Section 315 of the Business and
Professions Code. You have asked wherher the Substance Abuse Coordination Commitree i
required to adopt che uniform srandards pursuant ro the rulemaking procedures under the
Administrasive Procedure Act {Ch. 3.5 {commeneing with Sec. 11340), P, 1, Div, 3, Ticle 2.
Gov. C.). You have 2lso asked, if the uniform standards are properly adopred by the
Substance Ahuse Coordination Commitree, whether the healing arts boards are required ro
mplement them

By way of background, Secton 315 of che Business and Professions Code'
provides 2s follows:

315, (4) For the purpese of derermining uniform standards thar will be

used by healing 2cty boards in dealing wirh substance-abusing licensees, chere is
used by acts

establishad in the Deparement of Consumer Affairs che Subscance Abuse

Coordination Committee. The commirres shall be comprised of the execunive

i

officers of the department’s r>c:{)mg arts boards esizblished pursuant o

Diviston 2 {commencing wich Seccion 500), the Stace Board of Chiropracric.
Examiners, the Ostenpathic Medica!l Board of California, end 2 designee of the
State Depariment of Alcohol :nd Drug Programs. The Direcror of Consumer

]

Affars shall cheir the commurcee and may inviee individuals or scekeholders

who have carocular expertise in che area of

r substance abuse ro advise the

coemmiice,
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Honorable Corcen DL Price Jro— Request # 1124537
‘(1) The commusee shall be sebyecr to the Bagley-Rezne Open Meesnne
! ) gy | g
ActiArscle 9 {commenang with Secton 11200 of Division 3 of Ticle 2 of the

Government Code).
(c) By January 1, 2010, the commyuee shall formulaie uniform an

‘\L,
soecific srandards in gach of the following arzas thar each healing ares board

shall use in dealing with subscence-abusing licensees, whether or not 2 board

Lo

chooses 1o have 2 focmal diversion program:

"(}) Specific requiremencs for a chrucal diagrostic evaluation of the
licensce including, bur not limited o, requirzd qualifications for the providers
hr ll\.(.r‘ S<C.

(2) Speciﬂc requirements for the temporary rermoval of the licensee from

ev
practice, in order to ¢nable rhe licensce 1o undergo the chinical diagnosnc
cvaluanon described in prragraph (1) 2nd any treatment rt(‘Omrnr'nv:ch by the
evaluzror described in pazragraph (1) and approved by the board, and specific
criteria that che heensez must meet before being permitted  recurn o pracrice
on 2 full-time or part-rice basis.

"{3) Speaific requirements chac gevern the abiiity of the licensing board o
communicate with the licensee's employer zbour the licensee's starus and
(Onﬁl’:]on.

“{4) Standards governing all aspects of required testing, including, buc
noc limized 1o, frequency of tesuing, randomnass, metnod of notice o the
ficensee, number of hours between the provisien of notice and rthe test
standards for soccimen collectors, procedures used b,‘" speamen collectors, the
permissible focanons of tesing, whether the collection process must be
observed by the collecror, backup resting regquirements when che licensee is on
vacation or ortherwise unavailable for local testin ng, requirements for the

sboratery that analyzes the specimens, and the required maamum timelrame
from the tzscto the receipr of the resolr of the cest.

el

"(5) Standardy governing all 2specis of group mezong zriendance

requitements, including, bur noc hmired ro, required qualificanons for group

meenng fzcilicators, frequency of required meeting atiendance, znd mechods of

documenting and reporting artendance oc nonartendance by licensees

“(6) Seandards used in determining whether inpatient, ou(pariem, or
orher fype of cccatment s necessary,
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7} Worrsics monionng requirements and standards, indluding, bul

ns of worksite momiors, required methods

of monitoring by worksice moniors, and required reporang by worksite
20h . ,

not limiced o, r?qund vualificatio
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ro be toil